EMPLOYER STATUS DETERMINATION

Consolidated Grain and Barge Company

This is the decision of the Railroad Retirenent Board regardi ng the
status of the Consolidated Gain and Barge Conpany (CGEB) as an
enpl oyer under the Railroad Retirenent and Railroad Unenpl oynent
| nsurance Acts.

On Cctober 23, 1990, CEB and River and Rail, Inc. (RRI) petitioned
the Interstate Comrerce Comm ssion for approval to acquire control
of M5 Rail, Inc. from Merchants Managenent Corporation. RRl is a
whol | y owned noncarrier subsidiary of C&B. M5 Rail, Inc. (BA-3357)
has been held to be an enpl oyer under the RRA and the RU A since
August 6, 1985. See Legal Opinion L-87-33, dated March 13, 1987.
That opinion noted that MG Rail, Inc. was controlled by Merchants
Grain, Inc., a wholly-owned subsidiary of Merchants Gain &
Transportation, Inc., a non-carrier.

On Decenber 28, 1990, the Interstate Conmmerce Conmi ssion granted
the exenption sought by CGB, which it described as a noncarrier
which controls two notor carriers. The effect of the exenption
nmerely reflected a change in corporate ownership of MG Rail, Inc.,
which reportedly is continuing to operate unchanged as a rail
carrier over the sane line of track as before.

| nformation provided by Janes Stitzlein of CG& indicates that CGB
| eased grain facilities fornerly operated by Merchants Gain, Inc.

at the Cark Maritinme Center in Jeffersonville, |ndiana. M .
Stitzlein stated that River and Rail, Inc., (RRI)! a subsidiary of
CGB, bought MG Rail, Inc. from Merchants Grain, Inc. in order to

provide rail switching service for itself and other industries at
the ark Maritime Center.

Section 1(a)(l1) of the Railroad Retirenent Act (45 U S C
231(a)(1)) defines an "enployer", insofar as is relevant here, as
fol |l ows:

(i) any express conpany, sl eeping-car conpany and carrier
by railroad, subject to part | of the Interstate Commerce Act;

(i1) any conmpany which is directly or indirectly owned or

1 The status of RRI under the Railroad Retirenent and
Rai | road Unenpl oynment | nsurance Acts has not been consi dered and
is not before the Board at this tine.



controlled by, or under common control with one or nore
enpl oyers as defined by paragraph (i) of this subdivision and
whi ch operates any equi pnent or facility or perfornms any
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service (other than trucking service, casual service, and the
casual operation of equipnment and facilities) in connection
with the transportation of passengers or property by railroad

* * %

Section 1(a) of the Railroad Unenpl oynent |nsurance Act (45 U. S. C
351(a)) defines "enployer"” in substantially the sane way.

It is clear that C&B is not a rail carrier and thus would not be an
enpl oyer within the neaning of section 1(a)(1)(i) of the RRA or the
anal ogous provision of the RUA W nust next consider whether,
under section 1(a)(1)(ii) of the RRA, CGEB should be considered as
under commn control with Ms Rail, Inc., and if so, whether CGB
provi des "service in connection wth" railroad transportation. The
evi dence developed in this case indicates that CGE, while under
comon control with MsRail, Inc., since it owns RRI, which in turn
owns M5 Rail, is not performng or providing any service in
connection wth railroad transportation. In fact, there is no
i ndication that CGB provides any service to MG Rail, Inc. or to any
other rail carrier enployer. Therefore, it is determ ned that CGB
is not an enpl oyer under the RRA or the RU A
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